I N THE MATTER OF MERCHANT MARI NER S DOCUMENT No. Z-1173511 AND
ALL OTHER SEAMAN S DOCUMENTS
| ssued to: Craig Joseph FORSYTH

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1838
Crai g Joseph FORSYTH

Thi s appeal has been taken in accordance with Title 46 United
States Code 239b, and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 12 Septenber 1969, an Exam ner of the United
States Coast Guard at New Oleans, La., revoked Appellant's
seaman's docunents upon finding himguilty of addiction to the use
of narcotics and inconpetence. The specifications found proved
al | ege that Appellant:

(1) being the holder of the docunent above capti oned was on
30 January 1969 addicted to the use of a narcotic drug
(Charge One), and

(2) while serving as engi ne mai ntenance aboard SS CRI STOBAL
on 2 Septenber 1969, wunder authority of the above
capti oned docunent, inconpetent to performhis assigned
duti es.

At the hearing, Appellant elected to act as his own counsel.
Appel l ant entered a plea of not guilty to the charges and each
speci fication.

The Investigating Oficer introduced in evidence the testinony
of a doctor of the United States Public Health Service.

In defense, Appellant testified in his own behalf.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charges and specifications
had been proved. The Exam ner then entered an order revoking al
docunents issued to Appell ant.

The entire decision was served on 17 Septenber 1969.

Appeal was tinely filed on 24 Septenber 1969. Al though appel | ant
had until 29 Decenber 1969 to conplete his appeal he has added



nothing to his original notice and statenent of grounds.

FI NDI NGS OF FACT

On 30 January 1969, appellant reported to the U S. Public
Health Service Hospital at New Ol eans, stating that about six
mont hs earlier he had struck hinself on the head with a piece of
iron and that thee was, at the tinme of appearance at the hospital,
a swelling of his right hand and arm

The exam ning physician, |ooking at the arm for possible
infection, noticed nmultiple puncture marks over the veins. Wen
the doctor asked appellant how these marks had cone about,
appel lant replied that he was a heroin addict, and that he had used
heroin about a half hour earlier. However, he clainmed to have
"kicked" the habit in April, 1968.

The doctor's superior advised Appellant that he should seek
adm ssion to the Public Health Service Hospital at Fort Wbrth for
treatnent and warned him that the Coast CGuard would revoke his
Mer chant Mariner's Docunent because of his condition.

Appel l ant did not seek treatnment for his condition. Seven
mont hs | ater he was serving aboard SS CRI STOBAL.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Examner. It is contended that the findings cannot stand because
the opinion of the doctor was not based on any nedical tests and
that the doctor was not telling the truth

Because of the disposition to be made of the second Charge in
this case Appellant's argunent on that matter need not be
di scussed.

APPEARANCE: Appel lant, pro se.
OPI NI ON
I

Appel lant's two points can be di scussed together.

The doctor testified that she |ooked at Appellant's arm
whi ch, he had conpl ained, was swollen, to examne it for possible

i nfection. She noticed nunerous needle marks at the veins. Thi s
circunmstance, together wth Appellant's adm ssion that he used



heroin and had just recently had a "shot" rendered further
exam nation unnecessary. Wen a person admts to a doctor that he
uses and has recently used a narcotic drug there is no need for the
doctor to subject the person to tests to ascertain his condition.
| ndeed, what the doctor did here was the |ogical and reasonable
outcome of the interview, to recommend that Appellant submt
hi msel f voluntarily to treatnment for cure at U S.P.H S. Hospital,
Fort Worth, a facility specially equipped to treat addicts.

Appel l ant said at the hearing, however, and says again, that
the doctor was not telling the truth, that what he had said was
that he had had the habit, but had "kicked" it in April, 1968. He
testified that the old marks stood out promnently in cold weather.

This is resolved to a question of credibility as to the
conversation in question. The trier of facts accepted the doctor's
testinony as true. The testinony is not inherently incredible. It
constitutes, as to Appellant's condition at the tine of exam nation
and as to his adm ssions, substantial evidence of addiction to
her oi n.

It nmust be noted additionally that appellant nade an adm ssion
in open hearing that he had been an addict although he clained to
have "kicked" the habit on April, 1968. Under 46 U.S.C. 239D,
there is authority to revoke the seaman's docunent of any person
"who has been subsequent to July 15, 1954, a user of or addicted to
the use of a narcotic drug" unless satisfactory proof of cure is
furnished to the examner. No proof of cure was offered here other
than Appellant's self-serving statenent.

In this connection a point nmay be nade to dispel sone
m sconceptions of persons involved in hearings under 46 U S. C
239b. Appellant chose April, 1968 as the tinme of his "kicking" the
habit. Wile finding addiction as of January, 1969 the Exam ner
pointedly made a finding that Appellant's Merchant Mariner's
docunent was issued in August, 1968. The finding was surpl usage.
The allegation was only that "being [now, at the tinme of hearing]
t he hol der of the captioned docunents . . . [Appellant was]...on or
about 30 January 1969...addicted to the use of a narcotic drug."

There is nothing in the statute that requires that a person
whose docunent is proceeded agai nst have been a "holder"” at the
tinme of the addiction or use, or even at the tinme of conviction for
violation of a narcotic drug |aw.

As to revocation for "convictions," it is enough that the
conviction have occurred within ten years prior to the date the
action under 46 U S. C 239b is instituted, whether the now hol der
held a docunent at the tinme of conviction or not.
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As to revocation for "use or addiction,” there is no ten year
provision, it is enough that the use or addiction have occurred or
existed after 15 July 1954, and this without regard to whether the
person was a hol der of a docunent at the tinme of use or addiction.

There is a point not raised at hearing, nor on appeal, which
is raised by the Examner hinself in his opinion. This deals with
the testinony of the doctor in view of what the Examner calls "the
"Patient and Physicians Communi cations' doctrine.”

The Exam ner concluded that adm ssion of the evidence was not
violative of the "doctrine." | agree that the Exam ner was correct
in admtting the evidence but not for the reasons which the
Exam ner gives.

| first quote the Exam ner's opinion on this point:

| consider that admssion of Dr. Trice's
testinmony in this hearing was not violative of the
"Patient and Physicians Comruni cations” doctrine
for the foll ow ng reasons:

1. Dr. Trice's testinony was solely in connection
with the aforenentioned determ nation of the U S
Public Health Service Hospital that M. Forsyth was
not fit for duty which was transmtted to the U S
Coast CGuard as af orenenti oned.

2. The services of the U S Public Health
Service Hospital were available to M. Forsyth
solely by reason of his being an active seanan.

3. It was the duty of the U S. Public Health
Servi ce Hospital under existing | aw and regul ati ons
to advise the U S Coast CGuard as concerns M.
Forsyth's fitness for duty at sea.

4. 46 Code of Federal Regulations 137.03-25
entitled Physician-Patient Privilege reads as
fol | ows:

"For the purpose of these proceedings, the
physi ci an-patient privilege is not considered
to exist between a ship's physician and a
seaman enpl oyed on the sane ship."
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"To my way of thinking I can see no difference as
concerns the nedical service furnished the seanen
referred to in the above referred to regul ations
and the nedical service furnished to M. Forsyth by
Dr. Trice of the U S Public Health Service
Hospital . "

The Exam ner's reasons why the evidence shoul d be adm ssi bl e
are persuasive, but they are not convincing that the evidence is
adm ssi bl e. It is reasonable that if one agency of the Federa
government is required to provide free nedical services to a seaman
if the seaman is qualified for services and desires themthe seaman
shoul d expect that another agency of the Federal governnent which
passes upon his qualification to neet federal requirenents for
enpl oynent should have access to his nedical qualifications as
found by a Federal agency. But | know of no |law or regulation
whi ch requires the Public Health Service "to advise the U S. Coast
Guard" as to a person's fitness for duty at sea" except when the
U S. Coast CGuard is the agency referring the person to the Public
Health Service for exam nation. (See 42 CFR 1 and 32.) This was
not a case in which the Coast CGuard referred Appellant for
exam nation, and no | aw requires disclosure of information in any
ot her case.

The anal ogy drawn by the Exam ner between 46 CFR 137.08-25 and
the situation involving the Public Health Service is attractive,
but not controlling.

|V

| prefer to | ook el sewhere for guidance in decision on this
matter.

Decision here could be based on the theory that a
"physician-patient” privilege is one that nmay be waived where
avai l abl e, and on the facts that the privilege is avail able usually
only to be patient and that Appellant here did not at hearing and
does not on appeal claim the privilege. Here again, while not
rejecting the neans available to sustain the Exam ner's ruling,
prefer to bottom any decision on a broad consideration of the
subj ect as possibly useful to personnel involved in future cases of
t hi s kind.

Vv

So viewed, this is a case of novel inpression, in appeals
under 46 CFR 137.

There IS no conmmon law privilege attachi ng to
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physi ci an-patient conmunications, as there was to the nmarital
si tuation. In every jurisdiction in which there 1is a
physi ci an-patient conmunications privilege it is a creature of
statute. Many Federal court decisions deal with the privilege but
these are found to be in cases where the law of the D strict of
Col unbi a was involved or in cases in which the "diversity" clause
is the basis for jurisdiction of the Federal law or rule of
evi dence according the privilege in all matters under Federal |aw
or adm nistrative procedure.

The regul ations governing the Public Health Service itself
recogni ze that there is no Federal |aw inposing the requirenents of
the privilege if the patient insists. The regulations specifically
provide that the service will furnish information as to a patient
to any agency referring the patient for examnation. 42 CFR 1.102.
The regul ations al so provide that information will be provided on
order to any judge of a court of conpetent jurisdiction, agency, or
official, authorized to issue a subpoena. 42 CFR 1.104. This | ast
also provides that "local law' shall be observed as to the
physi ci an-patient privilege as construed by the court, agency, or
of ficial. 42 CFR 1.104 thus recognizes that there is no one
Federal law inhibiting disclosure of information received in
physi ci an-patient relationship. The "local” laww |l control.

The "local law' in a proceeding under RS. 4450 (46 U S.C
239) or 46 U S.C 239b is the law of the United States, not the | aw

of an individual State. It is easily apparent that in proceedi ngs
under 46 CFR 137 there nust be uniformty of application of |aw and
regulation to seanen. It cannot be proper that as to testinony of

a doctor as to disclosures to the doctor by a nerchant seaman a
different rule should apply if the hearing were held in California,
Loui siana, or New York. It is therefore seen that the "local |aw'
provision of 42 CFR 1.104 nust be construed, in proceedings
exclusively under Federal jurisdiction, as reference to Federa
| aw.

Since there is no Federal |aw establishing a physician-patient
"privilege" relationship, the "local law' is that no privilege
exi sts.

\

My view here is strongly supported by the provisions of 42
U S C 260. This law provides for voluntary conm tnment of any
narcotics addict who is not a convict for treatnent at a U . S.P. H S.
facility specially equipped for treatnment of narcotics addicts.
(I't will be recalled that the doctor in the instant case suggested
to Appellant that he submt to treatnment for cure. That Appell ant
did not do.) Subsection (d) of this section specifically provides
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that no information obtained about an addict who submts to
hospitalization under this section for treatnent and cure can ever
be used against himin a court action. This subsection accords a
privilege to a class of persons not granted to other patients of
the US P.HS The fact that the statutory privilege is accorded
to this one class, and not to other classes of persons authorized
for examnation and treatnent by the U S.P.H S. is convincing that
the Federal |aw does not |egislate a general "physician-patient”
privilege agai nst physician's testinmony in the patient's case over
obj ection by the patient.

VI

If it should be urged that 46 CFR 137.03-25, which decl ares
that there is no physician-patient privilege as to communi cations
between a nenber of the crew of a ship and the ship's doctor,
requires that a privilege be accorded in all cases under 46 CFR 137
ot her than those involving a ship's doctor and a nenber of the
crew, | can say only that the argunent is ill-founded. The section
of the regulations cited does not specify that there is a privilege
existing; it specifies only that there does not exist a privilege
in a particular case. Since there is no Federal |aw according the
"privilege" except in specific cases, the regulation does not
preclude the introduction of nedical evidence from doctors other
t han those serving on a ship.

VI

One other matter remains. It was found proved that Appell ant
was i nconpetent for sea service on 2 Septenber 1969 whil e serving
aboard CRI STOBAL. No evidence was introduced specifically touching
on inconpetency on that date. |In the ordinary case this fact would
be of little concern. It would be entirely proper to allege that
a person was inconpetent on a certain date and "is now' and then to
prove a condition existing before the date specified. This is
permssible in nmany cases when the condition proved to exist on the
earlier date is of a permanent nature or persistent nature so that
it can be reasonably be presuned to have continued fromthe date
proved to the present.

In this case, however, the only evidence as to any condition
of Appellant is that of addiction to narcotics on 30 January 1969.
This by itself would be enough to raise the presunption of
i nconpetence on 2 Septenber 1969, subject of course to rebutta
proof that the condition had ceased to exist, but even so the
i nconpetence all eged and found proved in this case is no nore or
|l ess than the addiction to narcotics alleged and proved under a
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di fferent charge.

The Second Charge in this case is thus absolutely duplicitous
of the first.

CONCLUSI ON

| concl ude that the Second Charge shoul d be di sm ssed as being
a duplication of the first but that the order of the Exam ner is
appropriate and necessary.

ORDER

The findings of the Exam ner, nade at New Ol eans, La., on 12
Sept enber 1969, are MDD FIED, to find only that on 30 January 1969
Appel l ant was addicted to the use of a narcotic drug, and as
MODI FI ED are AFFI RVED. The charge that Appellant was i nconpetent
on 2 Septenber 1969 is DI SM SSED. The Order of the Exam ner,
entered at New Ol eans, La., on 12 Septenber 1969 is AFFI RVED

C. R BENDER

Si gned at Washington, D.C. this 23rd day of April 1971
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